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May 24,2005 

Ms. Mary Holxrman 
Director 
Intunational Public Policy 
AT&TWWirelsss 
16661 NE 72d Way 
RTC 5 
Redmond WA 98052 
USA 

I tckr to your letter of May 19,2005. 

RE E 
AUG 1 6  2005 

As you are M doubt aware, the Government of Jamaica assumed statutory responsibiJity f i r  
matters relating to Universal Sqvice m 2000, when the ll'baalization of the tekcomrnwi=tions 
industry commeuxed. The incumbent Telecommunications Carrier was appointed the Universal 
Scrvice Provider for a period of three yean, which ended on March 1,2003. 

Since that tjme, this Ministry and tbe Oflice of Utilities Regulation ("OUR") have worked 
assiduously to conduct the necessary consultations and strategic planomg, in order to ensure the 
eflicicnt, transparent, and nodiscriminatory implementation and administdon of the national 
universal scrvice plaa 

The Oovemment of J d c a  values grcatly the amicable and mutually beneficial tradiug 
relationship whicb exists between our two c o d e s .  My recent visit to Washington to discuss 
matters relating to thts w r y  initiative Is indicative of the national commitment to resolve 
differences through dialogue and cooperation. Jamaica's path to p w r b  and devclopment 
rec~uires thc urgent deployment of a nationat broadband network, which can no bnger bc 
delayed, and it is our fervent hope tbat our trading partners will respect our decisions and work 
with us to achieve our objectives. 

The imposition o f  the univerml seryicc levy represents the exercise of our sovereign right to 
dcremhe the nature, ahd W i n g  of our universal service obligations, We are satisfied that the 
levy is neither discriminatory, nor in breach of our WTO coxnmitments. The liberalizatiun of the 
teleco~unicationS industry hay occmd ahcad of our exbting WTO commitments, and tile 
only relevant Commjtmcnt relates to national treatment, whicb is clearly not an issue as a levy 
applies to ali locally licensed intsrnational carrim mgardless of nationality. 
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2000, 2001. 2002 2003 

Land 493,523 51 1,302 432,772 450,000 
Lines 
Mobile , 249,842 640,453 1,187,295 1,600,000 

743,365 1,150,755 1,620,067 2,050,000T Total 
Lines 
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2004 

423,000 

1,687,000 
2,110,000' 

- 

The &$h real& i s  that Jamaica bas not reaped t b ~  rewards of Iikralization and the move to ast 
oriented prices, in one significant regard, namedy; tbe d e c W g  se t t f cme~  failed to Stimulate an 
increase iv d e d  sufficient to p v i d e  domestic carriers with the re~0urce3 to fuad rcasnablc 
network exI>ansion, d o r  universal Service obligations. 

Tbe following table illusbates rbc &vclopmtnt in the Jamaican te1ecommuaicatians sector 
including general market data (numbtr of lines and m s ) .  

Tabk 1 
TELEPBONE SUBSCRIBERS BY CATEGORIES (NUIMBER OF LINES) , 

Notwithstanding the overall growth in our domestic mtwo& there has h e n  B net reduction in 
t r a c  volwnes, which supports our contentioa that tbe declining scttlemcnt rates are not 
reflected in the retai! rates %I cdls destined for Jamaita. Notably, the must nwnt data pubrishtd 
by the FCC (fir tbe year 2002) shows that international telephone calls averaged US$0.28 per 
minute. The unofficial infbnnation available to os is that rhc antage ibr 2004 iS muad 
US$0.22. At th s ~ m e  time the data available for Jamaica for 2003 shows average retail charge 
per minute of US%0.27. This in the face of declared average settlement rates fix Jamaica fbr tbat 
year of US$O.OS. Notably, indications are that settfement rate5 and the averago retail fates to US 
consumers are no longer moving m 3ync. 

The most recent a-affic data posted by the PCC for Jamaica (see Table 2 below) belies the oft 
repeated claim tbat d e c h g  rates will lead to higher volumes and increased revenue: 

Tabk 2 
US Outbound Traffic to JamOka 

Year Numberof Outgoing US Carrier Average Average Per Line 
Lines in T r a c  Revenue MO per minutes Revenue 
Jamaica million US%Mn minute perbe  US$ 

2 
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Historically, htcmational incomia$ traffic accounted fix o v a  7wo of the then monopoly 
operator's revenues This w a ~  the source of  the subsidies for Universal service obligations, m 
well as for fupding network expansion and development. The imposition o f  the levy recognizes 
that since libadisation, both revenue and traftic volumes have fallen drastically, m l t i n g  in a 
severe impairment of the bidustry's ability to attract investment or l b d  unjversd service 
obligations. Additionally, the fact that ed- universal scMce programs conthue to be fuadcd 
by the domestic seavicedconsumers could not be ignored. Domestic tekphow services have 
since 2003 been subject to a highcr rate of consumption tax than other goods or services; this 
addition4 5% tax WBS only ztcently reduced to 3 3 %  on May 1,2005. IntenratiOnat incoming 
telephone scwices were speciflfically exempt 6om taxation until now, which quite ironically 
brings to OR end th discriminatory advantage whicb that service enjoyed without yieldjng a 
conuncnsurate bcncfit. 

The FCC has systc&y worked to revcrae the outflow of payments to foreign 
telecommunicatiom administrations, to tht complete dctrimvnt of these vulnerable 
administrdons which cannot rupond with strength to bostile action &om large, wealthy 
corporations .Nith multiple sdwccs of  revenue. Domestic operators complain that thty are tbrccd 
to accept foreign contmcls which dclibcrately excludc references to local laws, and seek to deny 
tbose operators the right to obey Thc laws of tbeir country. US carriers persistently r e h c  to pay 
increased rates, and hold domestic operators hostage, secure in the knowkdge that their um;tcd 
cash flow cannot SoStsiR them in a prolonged siege. 

The increased investmtnt in the deployment of 3 cellular phone networks, and several other 
domestic data and voice berworks, has resulted in inneastd importation of equipment. soflware, 
and professional services fiom North Amah. While o w  ~ v e s u c s  decline, w r  cobtinue to 
support US manufactutas and equipment vendors at consistearly increasing levels. 

I apprcckate the bterest that you have taken in ow local industry, and your willingPess to 
paicipate in a process Chat i s  extra-jurisdictiord. and thcrckre cannot bind your companies. 1 
am sure that a way can be found to establish dialogue and cooperation, so that inaccurate 
information or mistaken perceptions can be corrcctcd I understrr4d b m  my representative ctt the 
recent meeting in Washington that the 0pp0-y for swh dirJo$ue urista and every cfirt will 
be made to ensure that such o p p r t d k s  are not missed in the fum. 

The consultation documents and recommendations by the OUR are all published on tbeir 
website, and tbc levy itself was the subject of a highly publiciscd Application fbr 
Recowjderation by tlaee domestic network oporators. Tbc public - both iocal and intanational - 
has had every opportunity to infbrm itself on the p c t s s ,  and to participate. 

It is our intention to monitor the industry very closely in the coming weeks i~ order to rtlpond 
exp&!iously to any D6bd Ibr revisioa, modification, ox regulatory intervention I hw assured 
the carriers, who mwt now milnage the implementatior~ of the order, that they have my 
mualificd support fat any legitimate action that must be taken in compliance with the order. 
They have specificdly expressed c o r n  that bilateral agreements for the exchange of traffic 
may be interrupted if new rates cannot be agreed with their trading partners The Ministly will be 
undertaking a public awareness campaign to ensure that any inconvenience resulting f b m  such 
intuTuptions of service will be understood in tbe proper context. by dl Jamaicsas. 

3 
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Pleax bear in mind that any carrier who fails to comply with the Order is subject to supnsion 
or termination of tbcir licence, and tbe carrkrs arc; required to file reports with the rc&ulator that 
will enable ua to respond expeditiously to allegations of breach or mn-compliance. It is therefore 
likely that carriers who fail to secure rate changes bcibrc June 1, 2005 will block the 
international circuits in ardet to ensure tbat their lictnces not placed at risk 

Although 1 am unable to accede to your request on this ocoa.sion, I remain willing and available 
to consider approprbte attffnativcs that Will improve the eficiency. trausparsncy, and 
proportionate distribution of rhis unavoidable burden 

sincerely, 

Phillip Padwell 
Minister 

4 
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m x  TO MlNI STERIAL ORDER 
(Issued by the Minister of Commerce, Science B Technology pursuant to Sections 38 & 39 of the 

Telecommunications Ac! 2000) 

WRfiRlUS by Recommendation Docurned No: TIEL. 2004/07 the M c e  of Utilities 
Regulation (“OUR”) made its recommendatioas on universal s&cs to the Mmister in 
accordance with thc duties imposed on the OUR by the provisions of sections ql)(g) and 39 of 
the Act; in rosponse to which rccomendation the MjniBter applied the principle sct out In 
section 39(2)(d) of the Act to determine the basis ibr the provision of universal service; nad 
imposed a levy for the purpose of f d h g  thc proaion of tbt Universal service obligation so 
determinui. 

W H E W S  the iroposition of tbe said levy resulted in an Application for Reconsideration by 
three Domestic Network Operators, oxpressions o f  support h m  various munbers of the 
Association of Competitive Carriers; which Application was heard by the Honourable Miuistet. 

WXEN!24S in the process of reconsidering his earlier decision, the Minister held hthm 
codtatiom with the OUR, the three Applicants, adous other st&ehoIdeh and interested 
parties, and representatives of the Association for Competitive Carriers; additionally, written and 
o d  submissions wen made by and on behalfofthe Appljcant.3. 

ANU WHEREAS; pursuant to the powers confkrred by the Act, and recopking the merits of 
the MWXS raised in the fiuthcr submissions and woasuhations; and firrther r e m e  the 
urgenoy of the nccd to bridge the d@ital djvjde through tbe implemrntathn of the cabinet 
approved Universal Service plan; thc Minister and thc three Applicants a p e d  to resolve the 
issues raised in the Application fir Reconsideration on the tams set out in this Annex and to 
continue the process of wnsultatlon and cosperdion so as to cllsuh tbe effjcicnt, transparent, 
and non-discriminatory administration of the Universal scrvict W, and implementation of the 
universal service plan. 

XERMS: 

1. The within Order, (“the Order”) effactive June 1, 2005, by virtue of wllich thc Unjverssl 
Sewice Levy is imposed, together with this h e x ,  will be incorporated iuto id fbrm the 
basis of the operating! mandate for the admidmator of tho universal service fad, 

2. Tlx hd shall be administered by a wholly o m &  Government subsidiary under tbc 
management of thc Spectrum Management Authority9 and the odminimaive and 
operational framework shall be implemented on or before JUM 1, 2005. Subject to this 
fhmework being in place in accordaacc with the Tekoommunications Act, carrierJ sball 
commence collection of the levy and make timely payments to the Universal Service 
Fund Collection Agency 8c Administrator. 
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3. The Board of Directors of the Fund Admhhtmtot shall include tw representatiws, 
jointly nominated by the Domtstic Network Operators, and management of the affairs of 
the company shall be accomplished through the use of Board-appointed sub-wmnrittees. 
The membership of such sub-committees shall be opan to representatives o f  the 
contributors of the Fund, in unlimited but reasonable numbers. 

4. Failure by any Liccnscc to make tbe requisite Universal Service Contriiutbns shall be 
deemed to be a brwh of the Licences issued undcr the Telecommunications Act 2000. 
As provided for in the Order, this Annex sets out the Approved Pmcexlure for the 
suspension of termination services in thc? event o f  non-payment, w disputes regarding 
paymcnt of the ;levy. 

5. Amroved Procedure fbr Supension of Termination Services in the went of dimuws. ond 
non-Favmunf: Tht Approved Procedure may be ujed by Terminating Carrim for tbc 
purpose of suspending tumination services in the went of disputes as to the amom, or 
dculation. of the levy. The terminating &r shall noti@ the relevant carritr-in-dtl6ruit 
that tho appropriate levy payment has not been paid la a given mntb (”Notification of 
Default”). If thc der-b-dehuh  disagrees it wdl give written mxbc to the termfnathg 
cask of the undisputed amount and make payment in mpect ofsuch mount within 24 
how o f  Notification of Dcfirut. If the carrier-in-default f ib  to make such undisputd 
payments the terminating carrier will be entitled to suspend termiDation s ~ v i c e s  within 
48 hours of delivery of the Notification of Default. The c m k f s  right to withhold 
payment Qf any portion of the levy due in respect of a given month shall bc limited to 
disputed amounts whicb equal or exceed five pcrcerd (5%) of the total levy due for that 
period pursuant to the ~.Uowing terms and wndidors: 

(i) the tr&c volumes and consaqweat amount in *Ute must be asserted in good kith; 

(ii) the carrier-indefiult and the temrinatbg carrier must provide each other with a 
written statement oftbe disputed t~a f I ic  volumes and times and the displlted amount of 
the levy within tcn (1 0) days of receipt of the invoice for the month in respect ofwhich 
tbe levy was due. Furthe!r supporting documentation mwt be provided by either ,party to 
the othes on rcasonoble reqm within a further five ( 5 )  days; 

(iii) a dispute notification shall not relieve a carrier of its obligation to make kvy 
paymeots due and owing within tMy (30) days ofthe end of& month ia respect o f  
which it is due if it js less than 5% of the total levy. Ifa c a r r i ~  withholds an am~unt 
which is less than 5% of the total Icvy due OD thc disputed invoice, the termhating wrier 
may sospend tumination s e n - b s  within 48 hours of delivery of the Notification of 
Default as a f o r d ;  

(iv) the parties shall cxwcise reasonable and good fiith cfibm to nxdve disputcd 
volumes and b e f o r e  tbc levy payments are due within twenty five (25) dap of 
commencement of the dispute. Ifthe parties ate unable to resolve the dispute wahio this 
time. they may, by mutual agreement, choose to extend tbe dispute resolution period by 
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another scvcn (7) days. I f  the p a r k s  do not choose to extend the dispute resolurion 
pcriod or at the expiration of the additional seven (7) day pcr.jod, the diipute shall be 
referred to binding arbitration Arbitration shall be govemtd by the d e s  ofthe 
International Chamber o f  Commerce. 

The purpose of the arbitration shall be to determine the relevant t r a c  volumes and times 
aDd consequently the levy duc. The carrier shall pay the levy due based on the outcome 
of the arbitration within seven (7) days. Faihut to make such payment shall entitle the 
teminatiry carrier to cease providing termination services to the carrier immediately 
theseaffer, 

In the event that D Terminating C w r k  suspends termination scrvices to a carrier it shall 
wizhin three (3) days notify the OUR, Minister, tbc Fund administrator, and otber 
Tennin#tbg Carriers. The OUR will tbcn commence proceedings under section 14 of tbc 
Telecommunications Act 2000 to detcrmkrt whether or not thtrc arc grounds for a 
recommdation to the Minister that the Iiceaoe(s) of tbc can-ier in question shuld be 
suspended or revoked. The ex;Sstence of the Approved Prodwe in no way constitutes a 
waiver of a Te- Canier's contractual rights. 

6. In tk event of non-paymeat of the Levy, (a& in the absence of B dispute under clause 5 
above), tbc following pnxedure shall apply: 

(a)Temhting Carricn shall submit to tbe Minisby of Commerce, Science and 
Technology (tho Ministry) and the OUR a Ih of parties currently termhating 
traffic on tbejr domcJtic PLMN andh PSTN netwvrks as well as evidence of the 
prcva;.ting billing and payment t c m  in wcordance with interconnection or other 
agreements, w iatcr tban the 28th day of May, 2005. Tberder, Terminating 
Carriers shall. update this list as new carriers wmmencc termination of 
irrternMi~nzrl incomjng tdf ic. 

(b)Within forty-eight (48) how of the contracted final due date br payment, a 
Tcsminatjng Carrier shall, by virtue of a Notice of Noa-payment (tbe Notice) 
which shall include traffic reports and other relevant iafomatbn which validates 
the amount of tbc lev, inform thc OUR of a cmiw'e failure to pay the levy. This 
notice of non-payment shdl be copied W the Minister and the defaulting carrier 
(notice to be served in accordance wib  the existing contwduul provisions). 

(c)Without prejudice to claw qe) and qf), and particularly in the event of non- 
compliance with the provisions of h s e  clauses, the Terminating CarrieJr may 
susgtad International Terminatjng Services to the dchulting carrier on tbe 
equation of 48 bows afta service of the Notice. 

(d)Followbg receipt of the Notice of non-payment the OUR shall fmmediately 
commence investigations in accordance witb section 14(6) and (7) of the 
Telecommunications Act 2000 and request that the defaulting carrkr shall within 
twcaty-four hours of deemed r ~ ~ ~ i p t ,  give reasons in writing for its failure to pay 
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the levy. Tbe OUR s h d  review the reasom; I f  it i s  not wisfied with the reasom, 
the OUR sball recommend to the Minister, the h e d i a t e  suspension or 
revocation of the Detkultmg Carrier's licence: 

(e)Wherc thc Ministcr accepts the OUR'S recommendation for the termination of 
a DetZluking Carrier's Licence the' Minister shall serve a Notice of 
SwpensiodTemjnation of licence, whch shall be copied to the OUR and all 
Terminating Carsicm. 

(tJTermhathg Carriers shall forthwith w e  the provision of all Incomiap 
Inteanational WI tamination services to B Dzfiulting Carria upon recyip~ of the 
Notice of S u s ~ p e n s b ~ ~ n  of Licence, 

{g)For the avoidance of doubt the hilure of a defaulting carrier to give b n s .  in 

recommend to the Minister that a licence be suspended or mminaied. Following 
receipt of the OUR'S recommendation if- Minister is  satisfied tzlat tht kvy 
remains unpaid; he m y  order the immediate suspension d o r  tenninatin of the 

writing within the 3tipipulated timcfiame shall be grounds for tlx OUR to 

defkulting CaniCC'S'litC~ . 

@)Upon receipt of a recommendation fiom the OUR pursuant to this clause the 
Minkter shall act in. accordanix with the provisions in clause 6(g) above. 

(i)Tcrminating Carriers shall include the levy as a separste line item in the 
invoices issued under their InterconnectioD Agrecnaents. 

7. Audit and Disclosure: The Company shall publish interim unaudited accouuts on a 
quarterly basis. in addition to itS cornplianm with the a d i t  and disclosure procedures 
applicable to public companies. 

8. ere-fncorporurion Anreements: The manem set out in this Anncx shall constitute a valid 
and enforceable preincorporatbn agreement. which shall be adopted by the first meeting 8 

of the Board of Directors of the company. 

DATED THJS DAY OF ,2005 

/ 4y,A .-..--.........,.,...................-.--.-.... 
HON. PHILLIP PAULWELL 

MIMBTER OF COMMERCE, SCENCE & TECHNOLOGY; 
Witb Energy. 


